Federal Compliance

Regulations




" A
Assurances, Representations
Certifications, and Warranties

An assurance is a written guarantee or pledge that one will
act in a certain way or comply with the terms and conditions
of an award.

A representation is an account or statement of fact
concerning an offeror and its capabilities and its abilities to
perform. It can be viewed legally as an inducement to parties
to enter into a contract.

A certification is the submission of documents that serve as
guarantee the award applicant meets certain standards or will
comply with certain governmental acts. False certification may
make the individual subject to criminal sanctions.

A warranty is a promise the goods and/or services described
within the terms of a contract will be delivered as represented
or promised.
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"
Drug Free Workplace

Publishing a statement notifying employees the unlawful use of a controlled
substance is prohibited in the workplace and specifying the action that will
be taken against employees for violation.

Establishing a drug-free awareness program to inform employees about
= the dangers of drug abuse in the workplace;
= the institution’s policy of maintaining a drug-free workplace;

= any available drug counseling, assistance, and rehabilitation programs;
and

= the penalties that may be imposed on employees for policy violation.

Notifying the employee that, as a condition of employment on a grant or
contract, the employee agrees to abide by the terms of the institutional
policy; and notify the employer of any criminal drug statute conviction
occurring in the workplace no later than five days after such conviction.

Notifying the federal sponsor within 10 days after receiving such notification
or otherwise receiving actual notice of such conviction.

Imposing sanctions or requiring participation in rehab program
Making good faith effort to continue to maintain drug-free workplace

Sponsored Research Services - Texas
A&M University Division of Research



" A
Drug Free Schools and Communities Act

m Requires schools, colleges and universities to implement and
enforce strict drug prevention programs and policies as a condition
of eligibility to receive federal financial assistance.

m [nstitution must adopt and implement drug prevention program to
prevent the unlawful possession, use or distribution of illicit drugs
and alcohol by all students and employees on institutional premises.

m  Annual distribution in writing to each employee and student

Standards of conduct
Description of the applicable legal sanctions
Description of health risks

Description of any drug or alcohol counseling, treatment or rehabilitation available to
employees or students

Statement that institution will impose disciplinary sanctions
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" J
Drug Free Work Force DFAR 252.223-7004

The contractor agrees to institute and maintain a program for
achieving the objective of a drug-free work force. Contractor

programs shall include the following or appropriate alternatives:

Employee assistance programs emphasizing high-level direction,
education, counseling, rehabilitation, and coordination with
available community resources.

Supervisory training to assist in identifying and addressing illegal
drug use by Contractor employees.

Provision of identifying illegal drug users, including testing on a
controlled and carefully monitored basis. Employee drug testing
programs shall be esta\élished taking account of the following:

o the contractor shall establish a program that provides for testing for
the use of illegal drugs by employees in sensitive positions. The
extent of testing is set by the contractor.

Provision for self-referrals, as well as supervisory referral to
treatment with maximum respect for individual confidentiality
consistent with safety and security issues.
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Lobbying

m No appropriated funds may be expended to pay a person to lobby
the federal government for purposes of influencing or attempting to
influence federal officials in connection with a "Federal action," such
as the awarding of a "Federal contract."

m Certification required for agreements exceeding $100,000

Lobbying Disclosure Act of 1995

m Lobbyists or lobbying firms that are compensated by an institution to
engage in direct lobbying activities. Sometimes referred to as LDA
or Simpson-Craig amendment.

m Intended to reach professionals.

m Any organization that is tax-exempt under section 501(c)(4) IRS
code, is ineligible to receive federal funds if the organization has
engaged directly in lobbying associated with the award.
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» BN
Hatch Act

Originating Authority
m The Hatch Act of 1939.

Background

m This legislation was enacted to limit the political activities of
employees whose principal employment activities are funded in
whole or in part with federal funds.

Applicability

m |s not applicable to institutions of higher education or employees of
such institutions, even when paid from federal funds.
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Occupational Safety and Health (OSHA)
Act of 1970

m Enacted to ensure worker and workplace safety

m Requires employers to furnish to each employee
a workplace that is free from recognized hazards

m Requires each employee to comply with
occupational safety and health standards

m Labels or other appropriate warnings - Material
Data Safety Sheets

m OSHA can perform inspections of workplaces
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" I
Davis-Bacon Act

Background

m This act was enacted in 1931, requires contractors to pay
wages to laborers and mechanics at a rate no less than a
minimum wage specified in a wage determination made by

the Secretary of Labor. In addition, contracts are required to
pay wages not less than once a week.

Applicability

m To all construction, alteration, and repair contracts in excess
of $2,000.

m Requirements

Contractors must pay workers no less than the locally prevailing wages.
Contractors must provide fringe benefits paid on similar projects.

The Secretary of Labor determines the prevailing wage rates.

It is a required flow down to contractors and subcontractors.

Sponsored Research Services - Texas
A&M University Division of Research



" S
Walsh-Healey Public Contracts Act

Applicable to contracts furnishing supplies, and equipment over $15K

Requirements

The act stipulates the contractor comply with the government’s
minimum wage

Maximum hour

Child and convict labor restrictions

Work safety provisions

Overtime pay of at least one and a half times the worker’s regular
rate of pay for all hours worked in excess of 40 hours.

Employers are required to post notice of the requirement visible to
employees.

Sponsored Research Services - Texas
A&M University Division of Research



"
Fair Labor Standards Act (FSLA)

m The Fair Labor Standards Act was enacted to establish a minimum hourly
wage, overtime pay and requlate child labor.

m Affects employees in the private sectors, federal, state and local
governments.

m Prohibits sex based wage discrimination between men and women
m Overtime pay is required for non-exempt workers.
m Overtime pay is not required for Exempt workers as defined by DOL.
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"
Copeland (Anti-Kickback) Act

Background

m The law “makes it unlawful to induce, by force, intimidation, threat of
procuring dismissal from employment, or otherwise, any person
employed in the construction or repair of public buildings or public
works, financed in whole or in part by the United States, to give up any
of the compensation to which that person is entitled under a contract
of employment.”

Requirements

m Each contractor or subcontractor must furnish a weekly statement of
compliance with respect to the wages paid each employee during the
previous week. Any suspected violations of the act must be reported
to the funding agency.

Applicability

m Federal contracts in excess of $2,000 that include funds for
construction or repair.
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"
Combating Trafficking in Persons

Originating Authorities

m Contracts: FAR clause 52.222.50 and Grants and Cooperative
agreements: 2 CFR 175.

Background

m Allows award agency to terminate agreement if awardee or any
subawardee is engaged in human trafficking or forced labor.

Applicability
m All federal grants, contracts and cooperative agreements.
m Required flowdown to subrecipients.

Requirements
m Notify the government of any violation.
m Establish awareness program.
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"
Contractor Code of Business Ethics
and Conduct

m Background FAR Regulation 3.1000; FAR
Clause 52.203-13

m Application: to all contracts expected to
exceed $5,000,000 and the performance
period is 120 days or more.

m Minimum Compliance: Have a written code
of conduct in place, appropriate training is
provided to employees and internal controls
exist.
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" S
CREATE Act

Cooperative Research and Technology
Enhancement Act of 2004

m Act purpose was to promote cooperative research among
universities, the public sector, and private companies by
treating joint inventions as if they had a single owner, but

only if the collaborators had a written agreement before the
invention was created.

m The following conditions must be met:

Joint research agreement must be in effect prior to the date the claimed
invention was made.

Claimed invention was within the scope of the joint research agreement.

Application for patent discloses the name of the parties to the joint
research agreement.
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" I
Civil Rights Act of 1964

m Bars recipients of federal funds from excluding persons due
to

race

sex

color

national origin

m [nstitution must have filed Assurance of Compliance.

m Applicable to all agreements.

m Mandatory flowdown to subrecipients.
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" A
Sexual Harassment

m Education and Training - Employers, supervisors and workers need
to understand what sexual harassment is and how to prevent it.

m Reporting and investigation procedures - Employers should
establish and clearly communicate procedures so an employee who
has been sexually harassed knows how to report the incident and is
confident that the employer will take appropriate steps to investigate
the matter and handle it appropriately

m Proactive responses - Following an investigation, you should be
prepared to document your findings and take any necessary
corrective action.

m A broad awareness - If a customer, vendor, subcontractor or
independent contractor is harassing one of your employees, you still
have an obligation to protect them from harassment in the workplace
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"
HIPPA

Health Insurance Portability & Accountability Act.

Limits use of identifiable health information identified as
“Protected Health Information” (PHI).

For research, this has meant additional language in HS
consent forms and increased scrutiny from IRB.

Requirements

Written policies and procedures consistent with Privacy Rule
Naming a privacy official.

Workforce training and management.

Providing data safeguards.

Mitigating harmful effects of use or disclosure of PHI
(protected health information).

Documentation & retention of records.
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"
Federal Funding Accountability and
Transparency Act 2006 (FFATA)

m Openness in government initiative

m Recipients of awards are required to report

Subawards made in $30,000) on the FFATA
reporting system WWW.fsrs.gov

m Vendor payments exceeding $30,000 are
also required to be reported.

m Information accessible on USAspending.gov
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http://www.fsrs.gov/

" S
System for Award Management (SAM)

m Entity registration for entities that want to
submit proposal for federal funding

m On-

m EXC
SUS

ine certifications
uded Parties List - debarred or

nended parties)

m Wage Determinations (was wdol.gov)
m Contract Opportunities (was fbo.gov)
m Assistance Listings (was CFDA.gov
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"
Freedom of Information Act (FOIA)

Nine Exemptions

1.

2
3
4.
5

o

Classified national defense and foreign relations information
Internal agency rules and practices

Information that is prohibited from disclosure by another law
Trade secrets and other confidential business information
Interagency or intra-agency communications protected by
legal privileges

Information involving matters of personal privacy

Certain information compiled for law enforcement purposes

Information related to the supervision of financial
institutions

Geological information on wells
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"
FOIA Information the Government
Typically Releases

m Proposal information after award has been made.

m Notice of grant awards or information included in those
notices.

m Interim and final progress reports.
m Financial reports.

m Final reports of audits, surveys, or evaluation of awardee
performance.
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" S
FOIA Access is Usually Denied to
the Following

m Pending or disapproved applications.

m Financial information pertaining to specific individual.
m Information subject to Privacy Act of 1974.

m Confidential information.

m Opinions expressed in interagency correspondence.

m Information that, if released, would adversely affect patent or
other valuable commercial rights.
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" S
Data Access (Shelby Amendment)

m Applicable to source data produced with federal funds and
cited publicly and officially by a federal agency in support of
an action that has the force and effect of law (including
regulations and administrative orders) available under FOIA
request.

m Research data is defined as the factual material commonly
accepted in the scientific community as necessary to validate
research findings.

m Accessibility to research data is limited to record retention
requirements of Uniform Guidance 2CFR 200.333
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Environmental Protection

m Clean Air Act

m Clean Water Act

m National Environmental Policy Act of 1969
Aquatic Nuisance Prevention

Flood Disaster Protection Act

Protection of Wetlands

Evaluation of Flood Hazards in Flood Plains
Safe Drinking Water Act
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"
Federal Information Security
Management Act of 2002 (FISMA)

m Authority - E-Government Act of 2002. NIST is
charged with implementing FISMA at the federal
level.

m Application: For the basic safeguarding of
contractor information systems that process, store
or transmit Federal contract information.

m FAR Clauses contain this requirement: FAR 52.204-
21 52.204-7000, 252.204-7012 and 352.239-72.

m Requirement: Awardee must include a detailed
plan of its present and proposed IT security
systems.
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"
Dual Use Research of Concern

m Dual Use Research of Concern (DURC) is life
sciences research that, based on current
understanding, can be reasonably anticipated to
provide knowledge, information, products, or
technologies that could be directly misapplied to
pose a significant threat with broad potential
consequences to public health and safety.

m Requirements: NIH - If project is designated as
DURC then a risk mitigation plan is required. NSF-
the associated box on the cover sheet must be
checked.
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= I
Misconduct in Science

The uniform definition of Research Misconduct which all
agencies were required to adopt is: “Fabrication, falsification
or plagiarism in proposing, performing or reviewing research,
or in reporting research results.”

Fabrication is "making up data or results.”

Falsification is “manipulating research materials,
equipment, or processes, or changing or omitting data
or results such that the research is not accurately
represented in the research record.”

Plagiarism is “the appropriation of another person’s
ideas, processes, results, or words without giving
appropriate credit.”
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I
Misconduct in Science

m Multiple phases occur in response to an allegation:

— Inquiry — to determine whether there is merit in the
allegation; if so, an investigation is initiated.

— Investigation — formal examination of the facts to
determine whether there was actual misconduct

— Adjudication — where misconduct is found
recommendations and corrective actions are
determined

m Notification by the research institution to the funding
agency of the status of the process throughout;
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"
Debarment and Suspension

Generally, applicants are asked to certify to their best knowledge
and belief that neither they, their principals, nor their
researchers

are presently debarred, suspended, proposed for debarment,

declared ineligible, or excluded from covered transactions by
any federal agency;

have, within a three-year period preceding an application, been
convicted of or had a civil judgment rendered against them for

m --- commission of fraud;
m --- violation of federal or state antitrust statutes; or

m --- commission of embezzlement, theft, forgery, falsification, or
destruction

of records, making false statements, or receiving stolen property;
are presently indicted or charged by a government entity; or

have, within a three-year period preceding application, had one
or more public transactions terminated for cause or default.
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» B
False Claims Act

Requirements
A FCA action contains four material elements:

(1) The provider made, used, or caused to be made or used a record or
statement to get a claim against the United States paid or approved.

(2) The claim was false or fraudulent.
(3) The provider knew the claim was false or fraudulent.
(4) The government suffered damages as a result of reliance on the claim.

Minimum Compliance Action

Ensure neither an institution of higher education nor an employee of such
institution submits false claims to the government.

Civil penalties: violators must repay three times the amount of the
damages plus a mandatory civil penalty

m  Qui tam actions:

Individual citizens who know that other individuals or companies are
defrauding the government may sue on the government’s behalf and
share the proceeds of the suit.

Called whistleblowers.
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» B
Whistleblower Protection

m Prohibits reprisals against employees
for disclosing gross mismanagement
of federal contract or grant, a gross
waste of federal funds, an abuse of
authority, danger to health or safety or
violation of a law, rule or regulation.
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"
Fly American Act

All air travel and cargo transportation services funded by the federal
government are required to use a “U.S. flag” air carrier service.

m This requirement applies to:
Federal government employees and their dependents;
Consultants, contractors, and grantees; and
Other travelers whose travel is paid for by the federal government.

m Note: Ticket cost and convenience are NOT exceptions to the Fly
America Act.

m Codesharing

Occasionally, two or more airlines will “codeshare” a flight by publishing and
marketing the same flight under their own airline designators and flight numbers.
You can purchase a seat on each airline’s designator and flight number, but the
flight is only operated by one of the cooperating airlines. To comply with Fly America
regulations, you must purchase the flight via the U.S. airline’s designator and flight
number if the flight is shared between a U.S. and a foreign airline.



" S
Fly American Act Exceptions

m  When a U.S. air carrier is not available.
m  When using a U.S. carrier service would extend the travel time by 24 hours or more.
m  When a U.S. carrier does not offer a nonstop or direct flight between origin and
destination, and using a U.S. carrier:
Increases the number of aircraft changes outside the United States by two or
more;
Extends travel time by six hours or more; or
Requires a connecting time of four hours or more at an overseas interchange
point.
When the flight time from origin to destination is less than three hours and using
a U.S. flag carrier doubles the flight time.
When there is an applicable Open Skies Agreement in effect that meets the
requirements of the Fly America Act.
m European Union, Australia, Switzerland, Japan

m The exceptions provided by the Open Skies Agreements for government-funded
travel do not apply if your transportation is funded by the Department of Defense
(DOD).


https://www.gsa.gov/policy-regulations/policy/travel-management-policy/fly-america-act#OSA

" S
Debt Delinquency - OMB
Circular A-129

Requirements

Requires federal agencies to take appropriate steps to ensure those receiving
federal financial assistance are not delinquent on loans or other accounts to
the federal government.

In the case of awards to institutions, the institution must certify it is not
delinquent on federal debts.

If the award is to an individual, only the individual need certify.

Sanctions for Noncompliance
No awards will be made to delinquent institutions or individuals.

Agencies may collect delinquent debt by offsetting payments due under other
federal programs.

Minimum Compliance Action
Check to ensure all federal payments due are paid.
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» BN
Military Recruiting
Solomon Amendment

No federal funds if institution has policy
that:

m Effectively bars military recruiting on
campus,

m Military access to student directory
information

m Operation of a Senior ROTC unit on
campus
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"
Acknowledgment of Federal Grant
Support (Stevens Amendment)

Applicable to all grants

When issuing statements, press releases, requests for
proposals, bid solicitations, and other documents describing
projects or programs funded in whole or in part with Federal
money, all grantees receiving Federal funds, including but not
limited to State and local governments, shall clearly state

(1) the percentage of the total costs of the program or
project which will be financed with Federal money,

(2) the dollar amount of Federal funds for the project or
program, and

(3) the percentage and dollar amount of the total costs of the

project or program that will be financed by nongovernmental
sources."
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"
Constitution and Citizenship
Day

m Educational institutions receiving
federal funding are required to hold
an educational program pertaining to
the United States Constitution on
September 17 of each year. A notice
published in the Federal Register

outlined the requirements for such a
program.



FAPIIS - Federal Awardee Performance
and Integrity Information System

Background

A gov’t-wide database meant to compile integrity and performance
information on federal grant and/or contract recipients in excess of $500K.
FAPIIS goal is to provide information to gov’t officials for evaluating business
ethics and past performance of prospective awardees, and to protect
government from making awards to nonresponsible entities.

Applicability
Applicable to all grantees/contractors getting federal funds over $500K.
No flowdown requirement.

Requirements
Certification shall be made as part of entity’s SAM Registration.
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"
Family Education Rights and
Privacy Act (FERPA)

m Known as the Buckley Amendment

m Protects the privacy of students education
record

m Institutions must have policy to prohibit
disclosure of a student’s protected
information to a third party

m Student can opt out of having directory
information: name, address, & phone #
disclosed
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" I
Crime Awareness and Campus
Security Act (Clery Act)

m Applies to all U.S. institutions of higher
education participating in federal student
aid programs

m Institutions must publish and distribute

Annual Campus Security report to current
and prospective students.

m Requirements for timely warning notices,

emergency notification and emergency
response
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" S
Employment Eligibility Verification
(E-Verify) (E.O. 12989)

m E-Verify is a web-based system that allows
enrolled employers to confirm the eligibility of
their employees to work in the United States.

m Requires contractors to use E-Verify to verify
the employment eligibility of employees
m [nstitutions of higher education can choose

to verify only those employees directly
working on the contract that included the

clause.
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The End
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