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"
Regulatory Framework

m Grants are governed by 2 C.F.R. Part 200.

m Contracts are governed by the FAR, Title
48 of the Code of Federal Requlations
(CFR).



https://www.google.com/search?cs=0&rlz=1C1GCEA_enUS1151US1151&sca_esv=1e7dfcb5e01aab5a&sxsrf=AE3TifNx_oSXvWma2_z1NihuH0e63aEMcg%3A1759955659093&q=Code+of+Federal+Regulations+%28CFR%29&sa=X&ved=2ahUKEwjY1t_euZWQAxX4F1kFHcMbEGwQxccNegQIRhAB&mstk=AUtExfBht_vC1b_UGAbH4ft4DnibokfCnLjx1IXp_N4bzMf3vJUAyb4xkkaSAxDp-kOTVz3Bi-NxbADlSsc9VQvidmiT9V9ee1ytmXwlL6vaqrHPKUzD_eOArnBcW7WMy_y2BRSgQ1izQ88E05tu3SKDr7V4PM4J91pLSKo3cr05MOeutQDZrCec_GhmvY7lePgFRdCW4GCz6k1vgPClOZaR73MOeSPx3E7-LukNXNOuLsQjz7pv1gg-K11_Mic6LCUl9AH94j7Tj-Ftx84IMsXKw0Hn&csui=3
https://www.google.com/search?cs=0&rlz=1C1GCEA_enUS1151US1151&sca_esv=1e7dfcb5e01aab5a&sxsrf=AE3TifNx_oSXvWma2_z1NihuH0e63aEMcg%3A1759955659093&q=Code+of+Federal+Regulations+%28CFR%29&sa=X&ved=2ahUKEwjY1t_euZWQAxX4F1kFHcMbEGwQxccNegQIRhAB&mstk=AUtExfBht_vC1b_UGAbH4ft4DnibokfCnLjx1IXp_N4bzMf3vJUAyb4xkkaSAxDp-kOTVz3Bi-NxbADlSsc9VQvidmiT9V9ee1ytmXwlL6vaqrHPKUzD_eOArnBcW7WMy_y2BRSgQ1izQ88E05tu3SKDr7V4PM4J91pLSKo3cr05MOeutQDZrCec_GhmvY7lePgFRdCW4GCz6k1vgPClOZaR73MOeSPx3E7-LukNXNOuLsQjz7pv1gg-K11_Mic6LCUl9AH94j7Tj-Ftx84IMsXKw0Hn&csui=3

Uniform Guidance (2 CFR 200)

m A government-wide set of rules and requirements from
the U.S. Office of Management and Budget (OMB) that
standardizes administrative, cost, and audit
requirements for entities receiving federal awards, such
as grants and cooperative agreements. It consolidates
prior guidance into a single framework, covering areas
like property management, cost principles, financial
management, and audit requirements.

Sponsored Research Services - Texas
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" A
The Federal Acquisition
Regulation (FAR)

m Establishes the comprehensive and uniform
rules and procedures for the U.S. government's
acquisition of supplies and services, ensuring
uniformity, transparency, and fairness in
government contracting. It applies to all
executive agencies, outlines the standard
procedures and clauses for contracts, and is
supplemented by agency-specific regulations

Sponsored Research Services - Texas
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"
DEFINITION OF A "CONTRACT"

< FAR 2.101 -- Defines “Contract” as:

“a mutually binding legal relationship
obligating the seller to furnish the supplies
or services (including construction) and
the buyer to pay for them. It includes all
types of commitments that obligate the
Government to an expenditure of funds
and that, except as otherwise authorized,
are in writing.” .....

+ “Contracts” do not include federal grants
or cooperative agreements.



"
DEFINITION OF A "SUBCONTRACT"

+ FAR 44.101 defines “Subcontract’ as:

Any contract. . .. entered into by a
subcontractor to furnish supplies or
services for performance of a prime
contract or a subcontract

< Includes, but is not limited to Purchase
orders or Modifications to purchase orders.

+ Does not include subawards under a grant



"
"CONTRACTS" AND "SUBCONTRACTS”

In addition to bilateral instruments, contracts and subcontracts
include (but are not limited to):

- Awards & notices of awards;

Job orders issued under Master Agreements For Repair &
Alteration of Vessels (Master Ship Repair Agreements
("MSRASs”) & Agreements for Boat Repair (‘ABRs”))

- Job orders or task letters issued under Basic Ordering
Agreements ("“BOA”);

L etter contracts;

Orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance; and

Bilateral contract modifications.



"
INTER-COMPANY TRANSFERS

Are They Subcontracts Under Federal Law?

Inter-Company Transfers — are normally not considered
subcontracts, but only budget transfers (two overheads, one profit)

- Are subject to the same terms & conditions as the prime
contract

Mlljst be accounted for under applicable cost principles and CAS
rules

FAR Part 12 - Commercial Products/Services Acquisitions --

“Subcontract” includes transfers of commercial products and
services between:

Divisions, subsidiaries, or affiliates
Or arms-length, competitive awards to such entities

Booked at price for accounting purposes (two overheads, two
profits)



" J
Other (Non-Funded)
Agreements

m Memorandums of Understanding (MOU)

m Nondisclosure Agreement (NDAs) or
Confidentiality Agreements

m CRADAS

m Data Use Agreements (DTUAS)

m Material Transfer Agreements (MTAS)
m [eaming Agreements

Sponsore d Researc h Services - Texas



" S
Memorandums of Understanding (MOU)

m Memorandums of Understanding (MOU), simply put MOUs are an
agreement to agree. MOUs are meant to be used at the very initial

stages of a cooperation and are generally not legally binding.

m Common Industry MOU Concerns:
= Industry partners may attempt to include terms more suited for
subsequent research documents including:

Payment terms,
Intellectual property terms, or

List of deliverables.

Sponsored Research Services - Texas
A&M University Division of Research



" A
Nondisclosure Agreement (NDAs)

- |s a legal agreement which defines
iInformation that the parties wish to protect
from dissemination and outlines
restrictions on its use

.- Cover terms associated with protection of
exchanged information

- Commonly requested when two or more
parties wish to enter into initial
discussions about specific processes,
methods or technology for the purpose of
determining the potential for a future
relationship



"
Cooperative Research and Development
Agreements (CRADA)

m A formal contract between a federal laboratory and a non-
federal party to work together on research and
development.

m The government, through its laboratories, provides
personnel, services, facilities, equipment, intellectual
property, or other resources

m No funds may be provided by the Federal laboratories to
the non-Federal parties

m The non-Federal parties may provide funds, personnel,
services, facilities, equipment, intellectual property, or
other resources toward the conduct of specified research
or development efforts



Teaming Agreements

Used to engage with a company or institution in order to
secure a collaboration regarding a specific project or
proposal.

Put in place when a Member is submitting a proposal to a
Federal or state agency (e.g. SBIR/STTR) along side an
industry collaborator (l.e. in most cases the Member would
be a sub-awardee on the resultant Federal award).

Common Teaming Agreement Concerns:

Industry partners expecting Member exclusivity;

Industry partners expecting the Member to pledge
commitments ahead of receiving an award (e.g. work
product or intellectual property rights).



" S
Data Use Agreements (DTUAS)

m [ egally binding agreement between
two parties when data is being
transferred from one party to the
other

m Describes any limitations on the use
of the data

m Describes confidentiality and access
protections

m Permit appropriate publication and
sharing of research results



"
Material Transfer Agreements (MTAS)

m Governs the transfer of tangible research
materials between organizations with the
intention to use for research purposes

m Biological materials (plasmids, cell lines,
mouse strains, etc.), as well as a variety
of non-biological materials

m Uniform Bioloqgical Material Transfer
Agreement (UBMTA)




" J
Importance of MTAs

m Ownership of materials and modifications or
derivatives of the materials made by the recipient

m Limits on the recipient’s use of the materials and
related liability

m Restrictions on the recipient’s ability to transfer the
material, modifications, and derivatives to third parties

m Rights to inventions resulting from the use of the
materials

m Rights to publish research obtained through the use of
the materials

m Reporting and confidentiality obligations



Definition of a Contract

m An agreement between parties creating
mutual obligations enforceable by
law. The basic elements required for the
agreement to be a legally enforceable
contract are: mutual assent, expressed by
a valid offer and acceptance; adequate
consideration; capacity; and legality.



http://topics.law.cornell.edu/wex/mutual_assent
https://www.law.cornell.edu/ucc/2/2-206
https://www.law.cornell.edu/wex/consideration
http://topics.law.cornell.edu/wex/capacity
http://topics.law.cornell.edu/wex/legality

" A
Contract Elements

m Scope of Work m Indemnification
m Cost and Billing m Insurance

m Deliverables m Disputes

m Key Personnel m Governing Law

m Term/Termination m Confidential Information
m Publication/Publicity = Intellectual Property

Sponsored Research Services - Texas
A&M University Division of Research



" A
Contract Elements

m Publication Rights -- A section intended to
protect investigator and University rights to
publish the results of the research, establishing
freedom from any sponsor-imposed publication
restrictions.

m Term/Termination -- A section to define how
long the contract is and the process for early
termination by either party and the disposition of
other contract terms in the event of early
termination.

Sponsored Research Services - Texas
A&M University Division of Research



" A
Contract Elements

® Indemnification -- A contracting party's agreement to
hold the other party harmless, to secure the other party
against loss or damage, or to give security for
reimbursing the other party in case of an anticipated
loss. Generally some state universities or agencies are
prohibited by state law from indemnifying another party.

m Insurance — This language is included to require one or
both parties to maintain a certain level of insurance
coverage over the life of the contract.

Sponsored Research Services - Texas
A&M University Division of Research



Contract Elements

m Disputes — How will disputes be handled if
they arise (i.e. arbitration, mediation,
adjudication)

m Governing Law -- A statement of the laws
under which legal disputes would be resolved. In
general, state universities or agencies cannot
accept governing law from another state. An
option is to remain silent on governing law.

Sponsored Research Services - Texas
A&M University Division of Research



ol
LAWS GOVERNING SUBCONTRACTS
UNDER FEDERAL PRIME CONTRACTS

As between the prime contractor & the Government, the
FAR and applicable FAR Supplements regulate the parties’
rights & obligations regarding the award/administration of
subcontracts.

As between the prime contractor & its subcontractors,
State or foreign contract law (i.e., commercial law) normally
govern.

- The Uniform Commercial Code ("the UCC”) or
INCOTERMS

- State Common Law Court Decisions
- Other State Statutes & Regulations

Only a few U.S. Equal Employment & Affirmative Action
clauses apply automatically to subcontracts performed in the
U.S. and its territories.



Contract Elements

m Confidential Information -- If any
information will be shared between the parties
that needs to be kept confidential, this describes
the obligations with regard to protecting this
information.

m Intellectual Property — This section describes
the ownership and rights of the parties regarding
any intellectual property that is created during
the work under the contract.

Sponsored Research Services - Texas
A&M University Division of Research



" J
Industry Contract Negotiation Red Flags

m Most of the contentious issues revolve around:

= Ownership of IP

= Publications

= Confidentiality

= Satisfactory completion of work
=  Assumption of risk/Liability

= EXxclusivity

= Payment Terms

= Indirect Costs (IDC)

Sponsored Research Services - Texas
A&M University Division of Research



" S
Industry Sponsored Research

m The Government-University-Industry
Research Roundtable (GUIRR) renamed to
Government-University-Industry-
Philanthropy Research Roundtable(GUIPRR)

convenes senior-most representatives from
government, universities, and industry to define and
explore critical issues related to the national and
global science and technology agenda that are of
shared interest

Sponsored Research Services - Texas
A&M University Division of Research



" J
Industry Sponsored Research

m The University Industry Demonstration
Partnership (UIDP)

project-oriented forum where representatives from
academia and industry seek opportunities to develop
new approaches to working together

Sponsored Research Services - Texas
A&M University Division of Research



"
Organizational Conflict of Interest

Certification can be required during the proposal phase.

Occurs when a company or institution, due to its existing
activities or relationships with other entities, is unable to
provide impartial advice or assistance to a client or
government agency, potentially creating an unfair
competitive advantage or compromising the objectivity of
its work; essentially, it's a situation where the
organization's own interests could bias its actions or
decisions in a particular situation.

Contractor prepares state of work for agency and then
bids on the statement of work



" S
Contracting with the Federal

Government

In 1984, the Federal Government created the FAR

(Federal Acquisition Regulations) to provide “coordination,
simplicity, and uniformity in the Federal acquisition

process.”

The FAR is the who, what, when, where, why, and how of
Federal contracting.

Sponsored Research Services - Texas
A&M University Division of Research



= B
Where can the FAR be found?

Federal Acquisition Regulations System —
Code of Federal Regulations (CFR) Title 48,

Chapter 1

48 CFR Includes the FAR, Chapter 1

Agency supplements - Chapters 2 - 57
Civilian Board of Contract Appeals Chapter 61

Regulations of the Cost Accounting Standards
Board — Chapter 99



A General 1-4
Competition and Acquisition 5-12
Planning
C Contracting Methods and 13-18
Contract Types
. . Parts 1-51:
D Socioeconomic Programs 19-26 .
Prescriptions for
E General Contracting 27-33 the Clauses
Requirements
F Special Categories of Contracting 34-41
G Contract Management 42-51
H Clauses and Forms 52, 53, Appendix, Part52: Clauses

Index Part 52: Forms




" S
FAR — Some Key Parts

m Definitions of Words and Terms — Part 2

m Types of Contracts — Part 16

m Small Business Programs — Part 19

m Patents, Data and Copyrights — Part 27

m Contract Cost Principles and Procedures — Part 31
m Research and Development Contracting — Part 35
m Subcontracting Policies and Procedures — Part 44
m Government Property — Part 45



Clause

52.246-9 -- Inspection of Research and
Development (Short Form).

As prescribed in 46.309, insert the following
clause:

Inspection of Research and Development
(Short Form) (Apr 1984)

The Government has the right to inspect
and evaluate the work performed or being
performed under the contract, and the
premises where the work is being
performed, at all reasonable times and in a
manner that will not unduly delay the work.
If the Government performs inspection or
evaluation on the premises of the
Contractor or a subcontractor, the
Contractor shall furnish and shall require
subcontractors to furnish all reasonable
facilities and assistance for the safe and
convenient performance of these duties.

Prescription

46.309 -- Research and Development
Contracts (Short Form).

The contracting officer shall insert the
clause at 52.246-9, Inspection of Research
and Development (Short Form), in
solicitations and contracts for research and
development when the clause prescribed in
46.307 or the clause prescribed in 46.308 is
not used.

Sponsored Research Services - Texas A&M
University Division of Research



"
Research and Development

There are clauses tailored for R&D. Universities have to ensure that
the appropriate clauses are included in the contract

CFR 48 Part 35 (Research And Development Contracting)
35.002 Policy

m o (a) Use of contracts. Contracts must be used only when the
principal purpose is the acquisition of supplies or services for the
direct benefit or use of the Federal Government. Grants or
cooperative agreements should be used when the principal purpose
of the transaction is to stimulate or support research and
development for another public purpose.

m (b) Cost sharing. Cost sharing policies (which are not otherwise
required by law) under Government contracts must be in
accordance with part 16, part 42 and agency procedures.



= S
Agency Supplements

Nearly every major cabinet-level department and
the agencies below them have issued agency

specific regulations.

m Department of Defense (DFARS)
Department of Energy (DEAR)
NASA (NFS)

Department of Transportation (TAR)
Air Force (AFFAR)

m Format for agency FAR supplements follows the basic
FAR format

m These supplemental FAR clauses place further
restrictions on contractors and contracting officers



Authority of CO and COTR

Contracting Officer (CO)

Authorized by a
government warrant to
ISsue awards and
modifications

Similar to the designated

signature for a university.

May legally bind the
government

Contracting Officer’s Technical
Representative (COTR)

Appointed by the CO to
monitor technical
performance and progress

Similar to the principal
investigator at a university

Reviews and approves
deliverables

Reviews and approves
invoices

Limited authority—can not
legally bind the government

Sponsored Research Services - Texas
A&M University Division of Research



"
FAR — Types of Contracts

m Selecting the type of contract is generally a matter for
negotiation and requires sound judgment

m Two broad categories of contracts commonly used are:

Fixed-Price (Part 16 — Types of Contracts; Subpart
16.2)

Cost-Reimbursement (Part 16 — Types of Contracts;
Subpart 16.3)



" A
FAR — Fixed-Price

m Provides for a firm price for acquiring commercial items or other
supplies or services on the basis of reasonably defined functional or
detailed specifications when fair and reasonable prices can be set at
the outset by

Adequate price competition, or
Reasonable price comparisons with prior purchases, or

Available cost or pricing information permits realistic estimates,
or

Performance uncertainties can be identified, and reasonable
estimates of their cost impact can be made

- Many fixed price contract types are available to the contracting
officer



" B
FAR — Cost-Reimbursable

m Provides for payment of allowable incurred
costs to the extent prescribed in the
contract

m Establishes an estimate of total costs for
the purpose of obligating funds and
establishing a celiling that the contractor
may not exceed without approval

m \Work toward “reasonable efforts” (most
preferred for R&D) or “best efforts”



Indefinite Delivery Indefinite
Quantity (IDIQ)

m Issued when a set quantity of goods or services are
needed, but not known or specified (although there
can be minimums and maximums.) The Sponsor
issues Task Orders for the delivery of the goods or
performance of the services during the life of the
contract.

m Basic Ordering Agreement — agreement with terms
that apply to future contracts. Methods and terms
for pricing, issuing and delivering



Time and Materials (T&M)

Allows a Sponsor to acquire supplies or services
based upon specific labor hours and actual material
costs. Fully Burdened labor Rates.

Because Universities do not track time using an
hourly time-keeping system, it is impossible for us to
report and certify hours on an invoice. A T&M
agreement is not appropriate for a University.

Labor Hour Contract — like a T&M but no other direct
costs



"
Prohibited Type of Contract - FAR 16.102(c)

m Cost-plus-a-percentage-of-cost
contracts

Prohibited because this type of contract would
encourage wasteful spending rather than
fiscal responsibility. The higher the cost a
company incurs, the more profit they would
make. The Government wants to encourage
cost savings not cost escalation.



"
Federal Contracting Process

Solicitation (or RFP, RFQ): Government advertises need to the public
inviting proposals to be submitted

Standard Form 33, Solicitation, Offer and Award
Includes federal terms and conditions applicable to the award
Period where questions/request for clarifications allowed

Proposal: Government reviews all bids/offers submitted in response to
the Solicitation based on stated selection criteria and FAR guidelines

Any exceptions to T&C must be identified in the proposal
Technical and cost proposal
Proper format required or rejected

Negotiation: Government and prime recipient agree to terms of award
Proposal = Offer that may be accepted by government (legally
binding)
Terms must be consistent with state and university policies




"
Federal Contracting Process

Award: Federal agency issues the award incorporating
all necessary FAR and supplemental regulations

Contract Administration: Post award activities and
obligations performed by both the government and the
award recipient

Delivery/acceptance of financial and technical reports
Disputes

Modifications

Termination and close-out



FAR - Uniform Contract Format
What are the basic parts of a government contract?

m Part | — Schedule

A — Solicitation/Contract

B — Supplies or Services and Prices
C — Description/Specifications

D — Packaging and Marking

E — Inspection and Acceptance

F — Deliveries or Performance

G — Contract Administrative Data

H — Special Contract Requirements



" A
m Part Il — Contract Clauses
| — Contract Clauses

m Part lll — List of Documents, Exhibits and Other
Attachments

J — List of Documents, Exhibits and Other
Attachments

m Part IV — Representations and Instructions

K — Representations and certifications and other
statements of bidders

L — Instructions, conditions and notices to bidders
M — Evaluation factors for award



What flags to look for:

m Clauses that impact the University’s
ability to:
Publish freely

Retain title to intellectual property (no “work
for hire” language)

Retain title to property and equipment
Apply appropriate cost principles
Determine allowable costs

Authorize the use of foreign nationals (faculty
and students)



"
FAR Part 31 Cost Principles

m FAR Subpart 31.3 — Cost Principles for
Educational Institutions

m Incorporates OMB Uniform Guidance at
2 CFR Part 200, Subpart E and Appendix Il

m Provides principles for determining the costs
applicable to research and development,
training, and other work performed by
educational institutions



FAR 52.232-20: Limitation of Costs
FAR 52.232-22: Limitation of Funds

m Requires the Contractor to notify the Government:

When expenditures reach a certain threshold
(usually 75%)

If expenditures are more or less than the obligated
total.

Also establishes that the Contractor has a 60 day
period to request supplemental funding or a no cost
extension



" A
FAR 52.245-1 Government Property

m Government property means all property owned or
leased by the Government includes both Government-
furnished property and contractor-acquired property

m Contractor-acquired property means property acquired,
fabricated, or otherwise provided by the contractor for
performing a contract and to which the Government has

title.

m Government-furnished property means property in the
possession of, or directly acquired by, the Government
and subsequently furnished to the contractor for
performance of a contract.



FAR Part 52 Clauses

m Clauses that frequently appear in contracts and/or
subcontracts

FAR 52.215-2 — Audit and Records-Negotiation —
Alternate Il incorporates UG 2CFR 200 subpart F

FAR 52.216-7 — Allowable cost and payment —
Subpart 31.3 should be substituted in (a)(1

FAR 52.215-30 — Facilities Capital Cost of Money

N/A to Educational Institutions. Replace with FAR
52.215-31 — Waiver of Facilities Capital Cost of Money



FAR Part 52 Clauses

FAR 52.227-11 — Patent Rights (Short Form) —
appropriate clause for non-profits. Contractor retains
rights to inventions but has obligations to the
Government

m Non-exclusive, royalty-free license
m Disclosure and notification deadlines

= Due diligence in disclosure and otherwise
complying with the law (Bayh-Dole) and pursuing
commercialization as appropriate for the nature of
the invention

m March-in rights for Government if the University
does not meet requirements for retaining rights



" S
FAR Part 52 Clauses (cont.)

FAR 52.227-14 — Rights in Data — Alternate IV
is preferable. Contractor retains rights to data
and copyrights first generated, but has
obligations to Government

FAR 52.230-5 — Cost Accounting Standards
for Educational Institutions

FAR 52.245-1 — Government Property — use
Alternate Il — allows for ownership of
equipment less than $5,000 with approval

FAR 52.246-9 — Inspection of Research and
Development (Short Form)



"
Government Data Rights

m Data rights” refer to the Government’s
nonexclusive license rights in two
categories of valuable intellectual property,
“technical data” and “computer software”
delivered by contractors under the FAR.

m Contractors generally retain copyright
ownership of the noncommercial technical
data and noncommercial computer
software that they develop and deliver.



= EE—
Government Licenses

m An “unlimited rights” license means that the
Government can use, modify, reproduce,
release or disclose technical data or computer
software in whole or in part, in any manner, and
for any purpose whatsoever, and to have or
authorize others to do so.

m A "Government Purpose rights” license means
the rights to use, modify, reproduce, release or
disclose the technical data or computer software
within the Government without restriction and
outside the Government for a Government
purpose.




= EE—
Government Licenses

m “Restricted rights” applies to only
noncommercial computer software and means
the Government has the rights to use a
computer program with one computer at one
time; and transfer a computer program to
another Government agency without permission
of the Contractor.

m “Limited rights” means the rights to use, modify,
reproduce, release, perform, display, or disclose
technical data, in whole or in part, within the
Government.




FAR 52.249-5 — Termination for Convenience of
the Government (Educational and Other Nonprofit

Institutions)
After receipt of a Notice of Termination, Contractor shall immediately

Stop work as specified in the notice
Place no further subcontracts or orders
Terminate all applicable subcontracts and cancel commitments

Deliver to the Government any information and items that, if the
contract had been completed, would have been required

Complete performance of the work not terminated

Take any action that may be necessary, or that the Contracting
Officer may direct, for the protection and preservation of

the property related to this contract that is in the possession of the
Contractor and in which the Government has or may acquire

an interest.



https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=9623aac994360241a2782cf061db3ae4&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=4e844c537457149a27a94427b43e7320&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=056dcd6364e0edfc3155fcbfe5834711&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=056dcd6364e0edfc3155fcbfe5834711&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=b1fec257bbbf9339978b0004042258d1&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=4e844c537457149a27a94427b43e7320&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=0879ba07835023fd792ae2594e384b8a&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a78bd960c6114cc1bd364926762fde33&term_occur=999&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.249-5

FAR 52.219-09 Small/Disadvantaged
Business Subcontracting Plan

m Requires a plan to engage small businesses in
performance in Federally-funded contracts that >=
$750,000

m Pre-award: PA coordinates with the Purchasing
Department to develop the Plan; Plan may be required
as part of proposal or prior to award;

m Post-award: Pl and Post-award implements the Plan;
expenditures are reported to Sponsor

m Plan is incorporated into contract
m Nonperformance is a material breach of contract



1. Separate percentage goals for using small business

2. A statement of the total dollars planned to be
subcontracted and a statement of the total dollars
planned to be subcontracted to small business

3. A description of the principal types of supplies and
services to be subcontracted and an identification of
types of supplies or services planned for subcontracting
to small business

4. A description of the method used to develop the
subcontracting goals;

5. A description of the method used to identify potential
sources for solicitation purposes;



6.

9.

A statement as to whether or not the offeror

iIncluded indirect costs in establishing subcontracting
goals

The name of an individual who will administer the

subcontracting program, and a description of the duties
of the individual;

the efforts the offeror will make to ensure SDBC have
an equitable opportunity to compete for subcontracts;

Assurances that the offeror will include the clause
subcontracts that offer further subcontracting
opportunities,

10. Assurances that the offeror will cooperate and submit

required reports

11. A description of the types of records that will be

maintained



11.

Assurances that the offeror will make a good faith effort
to acquire articles, equipment, supplies, services, or
materials, or obtain the performance of construction
work from the small business concerns

12. Assurances that the contractor will provide the

contracting officer with a written explanation if the
contractor fails to acquire articles, equipment, supplies,
services or materials

13. Assurances that the contractor will not prohibit a

subcontractor from discussing with the contracting
officer any material matter pertaining to payment to or
utilization of a subcontractor

14. Assurances that the offeror will pay its small business

subcontractors on time and in accordance with the
terms and conditions of the subcontract



" I
Troublesome FAR Clauses

m Clauses that frequently appear in contracts
and/or subcontracts that must be negotiated

FAR 52.204-2 — Security Requirements —

Delete. If retained, insist on ALT I, which is
appropriate to R&D with Educational institutions

FAR 52.211-11 — Liquidated Damages

Requires payment of liquidated damages for failure to deliver
supplies or perform services within the time specified in contract.
Should only apply to fixed price contracts. Most state universities are
not allowed by statute to accept Liquidated Damages (considered an
unfunded and unbudgeted liability) and must therefore delete the
requirement



Troublesome FAR Clauses

FAR 52.212-4 — Contract Terms & Conditions
— Commercial Items

m Contracting officer is viewing action as a purchase of
commercially available goods/services rather than
research.

m Bundles a number of FAR T&C’s together by reference
and because of language addressing indemnification
and especially government ownership of anything
created and delivered under the contract,

m Should delete and substitute: FAR 52.213-4 terms &
Conditions — Simplified Acquisitions (Other Than
Commercial ltems) but negotiate to remove undesirable
requirements



" A
Troublesome FAR Clauses

FAR 52.227-1 — Authorization & Consent

Negotiate inclusion of ALT | to expand rights and
permitted uses to all inventions covered by any U.S.
patent to be embodied in or to create the deliverables

FAR 52.227-3 — Patent Indemnity

Delete. Clause conflicts with purpose of FAR 52.227-
1 and requires Contractor to indemnify Government
for patent infringement



Troublesome FAR Clauses

FAR 52.232-17 — Interest

Adds interest penalty to any required repayment of
any unallowable costs. Insist on removal of clause
under the exception(s) found in 32.611 (a)(3) &

(a)(3)

FAR 52.233-1 — Disputes

Differences of opinion in the academic research
administration world whether to accept or not.



Troublesome DFAR Clauses

DFAR 252.204-7000 — Disclosure of
Information

“Contractor shall not release to anyone outside the

Contractor’s organization any unclassified information,
regardless of the medium (e.g., film, tape, document),
pertaining to any part of this contract or any program
related to this contract, unless —

(1) The Contracting Officer has given prior written
approval; or

(2) The information is otherwise in the public domain before the
date of release”

Approval requirement destroys fundamental research exclusion
(FRE) - Export licensing may be necessary for foreign national
participation in research



Troublesome DFAR Clauses
DFAR 252.223-7004 — Drug Free Workforce

Delete. Requires contractor to drug test all
employees randomly. Generally only required on
classified contracts. Most educational institutions
have drug free policy and practices in place but do
not administer random drug tests.

Accept FAR 52.223-6 — Drug Free Workplace



S
Data Use and Security - FAR

m [he federal Government now requires
specific controls over unclassified

iInformation, as well.

FAR 52.204-21, Basic Safeguarding of Covered
Contractor Information Systems (June 2016): when
government contract information is stored on a non-
governmental system, that system must meet 15
specific requirements.

Applies to ALL federal agency contracts

These requirements are in addition to any specific agency
requirements.



"
Data Use and Security — DFAR

m DFARS 252.204-7012, Safeguarding Covered
Defense Information and Cyber Incident Reporting
(Dec. 2015).

Required in all DoD contracts and subcontracts

Requires safeguarding all controlled government information
(any technical information with a Distribution Statement B-F
limitation, critical system operations security information, export
controlled information, etc.)

Requires compliance with all National Institute of Standards and
Technology (NIST) Special Publication 800-171.



Data Use and Security, continued

m Controlled Unclassified Information (CUI)
(Nov. 2016)

- 32 CFR Part 2002;

Will apply to all federal grants and contracts

Creates a uniform “CUI Program” to establish policies for
designating, handling, safeguarding and disseminating CUI.

Two types: Basic CUI and CUI Specified

National Archives and Records Administration will oversee.
CUI Executive Agent, CUI Program Managers, CUI
Registry, etc.

Agencies are free to add supplemental requirements.



= B
Classified Research and Clearances

Personnel Security Clearances
Facility Security Clearance

Confidential (C) : Applies to information that could cause
damage to the national security if disclosed to unauthorized
source

Secret (S) : Applies to information that could cause serious
damage to the national security if disclosed to unauthorized
sources.

Top Secret (TS) : Applies to information that could cause
exceptionally grave damage to the national security if
disclosed to unauthorized sources.

DD Form 254 Department of Defense Contract Security
Classification Specification

Sponsored Research Services - Texas
A&M University Division of Research



Subcontract Requirements

Dependent upon:
Basic FAR requirements
Subcontract type
Subcontract amount



Types of Subcontracts

m Fixed-Price: set price for firm deliverables

Normal for service and supply subcontracting. May
be appropriate when greater control over
subcontractor performance is desired

Can tie payment to deliverables

m Cost-Reimbursement: allowable, allocable and

reasonable costs reimbursed for the period of
performance

Normal for universities and non-profits performing
R&D



Factors Determining Subcontract Type
Discussed at 16.104

Price Competition

Price Analysis

Cost Analysis

Type & Complexity of the Requirement

Combining Contract Types

Urgency of the Requirement

Period of Performance or Length of Production Run
Contractor’s Technical Capability/Financial Responsibility
Adequacy of Accounting System

Concurrent Contracts

Extent and Nature of Proposed Subcontracting
Acquisition History



" S
Flow-down Requirements for
Subcontracts

m Primarily determined by the prime contract, type
of effort, subcontract type and amount

m Flow-down all requirements that state they must
be flowed-down in the text of the clause

m Mandatory if required by statute, Executive
Order, or procurement regulation



Flow-down Requirements for
Subcontracts (cont.)

Common mandatory clauses:

52.215-2 — Audit and Records-Negotiation

52.227-11 — Patent Rights-Ownership by the
Contractor

52.219-9 — Small Business Subcontracting Plan

52.230-5 — Cost Accounting Standards for
Educational Institutions



Flow-down Requirements for
Subcontracts (cont.)

Non-mandatory clauses that are necessary to ensure the

subcontractor will adequately meet and, therefore, allow
the prime to meet its contractual obligations.

Examples:
52.249-1 thru 6 — “Termination clauses”
52.243-1 thru 5 — “Changes”
52.216-7 — Allowable Cost and Payment



" S
Flow-down Requirements for
Subcontracts (cont.)

Negotiable Clauses - clauses to be negotiated
and drafted between the prime contractor and
subcontractor. These are usually driven by the
nature of the effort (e.g., subcontract type, basis
of payment, inspection, acceptance, warranty,
and disputes)



Substitution of Nomenclature

m Flow down clauses must accurately
reflect the relationship between the
parties

m Can be effected by using an introductory
paragraph to the flow down clauses



" J
Substitution of Nomenclature Example

ATTACHMENT C
FLOW DOWN CLAUSES
UNDER PRIME CONTRACT

This contract contains full text clauses and clauses incorporated by

reference with the same force and effect as if they were given in full text.
For the purposes of appropriately reflecting the subcontracting relationship
between and the Subcontractor, it is understood that the following
substitution of nomenclature shall apply, except as set forth below, to the
Prime Contract terms incorporated into this Subcontract as Attachment C,
unless the context requires otherwise:

Contract shall mean this Subcontract,
Contractor shall mean Subcontractor,
Subcontractor shall mean Lower Tier Subcontractor,

Government or Contracting Officer shall include or be replaced by and

's authorized representative to the extent necessary and appropriate
to establish the subcontract relationship.



Substitution of Nomenclature Example

Notwithstanding other provisions of this Subcontract, it is intended that the
referenced clauses shall apply to Subcontractor in such a manner as is
necessary to reflect the position of Subcontractor to , to insure
Subcontractor’s obligations to and to the United States Government, and
to enable to meet its obligations under its Prime Contract.

With respect to the Patent Rights, Copyrights, Data Rights, Cost
Accounting Standards and/or Audit clauses noted herein, the substitution
of nomenclature shall apply except Government/Contracting Officer shall
mean only Government/Contracting Officer. With respect to the Patent
Rights and Data Rights clauses, reserves for itself a royalty free,
world-wide, nonexclusive, irrevocable license to use intellectual property
developed and committed to practice pursuant to this Subcontract for
internal research and/or academic purposes (hon-commercial).

Any questions regarding the proper interpretation of a specific clause
incorporated herein should be referred to 's cognizant Contract POC at



" S
Representations and Certifications

Make sure you require that the
subcontractor complete the same set of
Representations and Certifications that
were required of your institution in the

prime award.



" A
For-Profit Subcontractors
m Cost Principles = FAR 31.2

m Administrative Requirements = FAR Part
42 — Contract Administration and Audit
Services

m Rates to be verified with their DCAA (sub
may claim proprietary information and
submit direct to contracting officer)

m Flow-down clauses often require
substantial alteration
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